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LIMITATION BILL 2005 
LIMITATION LEGISLATION AMENDMENT AND REPEAL BILL 2005 

Second Reading - Cognate Debate 

Resumed from 13 October. 

HON GIZ WATSON (North Metropolitan) [7.50 pm]:  In this speech on these two bills I want to move to some 
of the concerns that have been raised.  I must say that I found the bills complex, as they relate to a very 
specialised area of law.  As I mentioned in my opening comments last week, I had hoped that the Standing 
Committee on Legislation inquiry would assist in my understanding of them.  It assisted to some extent, but it 
certainly did not answer all my questions, largely because the committee was unreasonably restrained in its 
reporting time and, unfortunately, the bills were referred without the committee being able to look at the policy 
of the bill.  That limited the possibilities within the committee inquiry process.   

One issue that was raised, and raised from a number of points of view, was the effect that current limitation 
periods have on obstetricians and gynaecologists in this state.  It is worth noting that the Royal Australian and 
New Zealand College of Obstetricians and Gynaecologists made a submission to the committee inquiry and sent 
a letter to me directly.  The letter states - 

Western Australia is the only State in Australia that has not seen significant tort law reform in the area 
of the statute of limitations in regard to medical practice.  Western Australia has now become the least 
attractive State in Australia in which to practise Obstetrics in relation to our liability for litigation.  
There are other features which make Obstetric practice difficult in this State.  

It is a good thing that the college acknowledges that it is not just the lack of law reform in this area that makes 
obstetric practice difficult in this state.  The letter continues - 

The isolation and distances from major centres of many communities create difficulties in providing 
high quality obstetric care.  Our principal training institution for Obstetricians, KEMH, has difficulty in 
attracting trainees partly because of past issues there.  All of this combines to ensure that we will see a 
shortfall in the provision of obstetric care in Western Australia in the future. 

The college goes on in its letter to argue - 

It is the very long “tail” for Obstetrics that concerns many Obstetricians.  It pushes up already high 
indemnity costs as Insurance organisations find it difficult to estimate future liability and cannot remove 
potential liabilities from their books for up to twenty four years.  The long period of time available for 
Obstetric claims make it extremely difficult for the doctor to have any personal memory of the event 
when defending the claim.  It also makes it very difficult to ensure that the case is judged by 
contemporaneous standards. 

Conversely, the submission that was made on behalf of the Australian Lawyers Alliance made a different case.  
Its correspondence to the committee inquiry states - 

. . . respectfully submit that the way to achieve some balance between the rights of an infant injured at 
birth and the many highly qualified and dedicated obstetricians is to impose a 6 year time limitation 
period, - 

I accept that - 

but safeguard that by giving greater discretion to the courts for an application for an extension of the 
time limitation period in circumstances where that is warranted. 

We oppose Clause 38 - 

That might refer to clause 42 of the bill that we are dealing with today, as there were two versions of the bill - 

as not giving sufficient discretion to the court on an application for an extension of time. 

We support the recommendation of the WA Law Reform Commission contained at Annexure 2 
paragraph 4 of the Attorney General’s Limitations Law Reform Report dated 17 May 2002 such that in 
deciding an application for an extension of time, the court should be able to take all of the 
circumstances of the case into account, including the following: 

(a) the length of and reasons for the delay on the part of the plaintiff; 

(b) the extent to which, having regard to the delay, there is or is likely to be prejudice to 
the defendant; 

(c) the nature of the plaintiff’s injury; 
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(d) the position of the defendant, including the extent, if any, to which the defendant has 
taken steps to make available to the plaintiff the means of ascertaining facts which 
were or might be relevant to the cause of action of the plaintiff against the defendant; 

(e) the conduct of the defendant; 

(f) the duration of any disability of the plaintiff arising on or after the date on which the 
injury became discoverable; 

(g) the extent to which the plaintiff acted properly and reasonably once the injury became 
discoverable; 

(h) the steps, if any, taken by the plaintiff to obtain medical, legal or other expert advice 
and the nature of any such advice received. 

It is also noteworthy that these considerations are within the discretion of Victorian Judges pursuant to 
section 23A of the Limitations of Actions Act 1958 (Vic), which section was apparently added in 1972 
and we submit, has not produced unwarranted outcomes. 

Perhaps that point is the fundamental difference in approach that the Greens argue should be taken in this area of 
law; that is, much as we welcome the majority of amendments in this legislation and acknowledge that it is an 
update and an improvement and creates certainty, we believe that the area in which an appeal could be taken to a 
court for an extension of time is too limited.  Therefore, I have had quite lengthy discussions with the 
government on whether it is possible to include a broader discretion for the courts.  However, the bill is 
structured in such a way that it appears that that type of amendment is almost impossible to achieve within the 
bill.  I think, therefore, it will be left to me to simply argue the case that the approach taken in Victoria is one that 
we would prefer to see taken here.  The Law Society of Western Australia in its submission also made some 
comments on the degree of discretion available to the courts.  Under the heading “Personal Injury, death - 3 
years”, the Law Society’s submission states - 

As recommended by the WALRC - 

That is the Western Australian Law Reform Commission - 

in 1997, this clause halves the current limitation period so that WA conforms to the current threshold 
limitation periods in most other jurisdictions Australia.  The Society has no objection to this 
amendment, subject to allowing a general discretion, vested in courts, to extend the limitation period 
when the interests of justice require . . .  

It goes on to argue that in its view the application of that discretion is too limited.   

The next issue which was raised, and which is contentious in our view, is the special exception for asbestos-
related diseases.  We have no objection to asbestos-related diseases being treated as a special case.  However, 
there is a very good argument that other latent diseases or diseases of gradual development should be treated 
similarly.  I know that retaining the clause that deals with asbestos-related diseases is, to a large extent, a 
political decision in that it is argued that it does not make much difference because the bill deals with the issue of 
latent injury.  I will refer to some of the submissions that the Greens (WA) have received about that matter.  
Again, I refer to the submission of the Australian Lawyers Alliance, which states -  

Clause 55 applies different rules for accrual of an action for damages relating to a personal injury that is 
attributable to the inhalation of asbestos.  The accrual of such a person’s action is when the person has 
knowledge of the relevant facts being:  

(a) that the injury in question was significant;  

(b) that the injury was attributable in whole or in part to the act or omission, which is 
alleged to constitute the cause of action;  

(c) of the identity of the defendant; and  

(d) if it is alleged that the act or omission was that of a person other than the defendant, 
of the identity of that person and the additional facts supporting the bringing of an 
action against the defendant.   

It begs the question why are there more generous laws for the accrual of an action for a person suffering 
an injury as a result of inhalation of asbestos than for persons who suffer other latent diseases as a result 
of inhalation or exposure to other hazardous substances?   

We have no problem with clause 55 as it relates to victims of asbestos, but it should be applicable to 
sufferers of any latent disease, which is actionable.   
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This is a critical point.  I have been working on behalf of constituents on the area of exposure to chemicals and 
resultant conditions, such as multiple chemical sensitivity, which easily fit the description of a latent disease; it is 
difficult to ascertain exactly when the condition manifests.  Similarly, the latent conditions that arise from the 
inhalation of asbestos are no different from the latent conditions that can manifest from heavy metal poisoning or 
from exposure to environmental tobacco smoke.  All these diseases have a latent component.  We argue that the 
bill should ensure that there is no arbitrary differentiation between a particular latent disease or a disease of 
gradual progression and any other disease.   

The next area about which concerns have been raised with the limitations set in the bill is child sex abuse.  Most 
of the major submissions commented on this issue.  Perhaps the most significant submission was from the Care 
Leavers of Australia Network, or CLAN, which was established in 2000 as a national self-help support and 
advocacy group for people aged over 25 who grew up or spent time during their childhood in orphanages, 
children’s homes and other institutions, whether as state wards, home children or foster children.  At page 3 of 
the correspondence from the law firm Slater and Gordon, which came to the committee via the member for 
Nedlands, it is stated -  

Currently in Western Australia a Plaintiff has four years to commence litigation for damages in trespass 
to the person, assault and battery and six years if proceeding in negligence.  The time limits are 
suspended throughout childhood during which the law presumes disability.  A special and arcane 
privilege is nonetheless afforded to public authorities.  Where the defendant is a public authority a child 
victim of abuse finds that time runs against him or her from the date the harm occurs rather than the 
date they become an adult.   

The policy arguments that favour Limitations periods have been stated as:  

1. The quality of available evidence will be lessened by the passage of time;  

2. Defendants should be able to proceed with their lives unencumbered by the threat of late 
claims  

3. Claimants should not be allowed to sleep on their rights  

4. The public interest requires that disputes be settled as quickly as possible.   

The Bill certainly expands access to courts for child victims of sexual abuse in Western Australia.  The 
Bill extends the time within which a victim may take action where the claimant is under the age of 18 
years and in a close relationship with the defendant . . .  The Bill also provides that where time has 
expired, a claimant may make application for that time to be extended . . . and gives direction to Courts 
as to what they are to have regard to when considering an application for extension . . .   

Nonetheless, CLAN considers that there are cogent reasons why there are qualitative differences 
between child sex abuse victims and victims of other torts.   

The correspondence goes on to refer to the types of harm and makes particular reference to the Senate committee 
inquiry into the abuse of children in care.  It continues -  

Many adult survivors who may seek legal redress will be unable to do so and may not be 
psychologically ready to pursue a perpetrator until well into their 20s, 30s or even 40s.   

Included with the correspondence is a research paper, which provides some statistics on the amount of time it 
takes a lot of these victims of child sex abuse to recognise that the abuse has occurred and then to have the 
capacity to bring a civil action.  The research paper included with the submission is entitled “Limitation periods 
and child sexual abuse cases: Law, psychology, time and justice” by Dr Ben Mathews.  In the abstract to that 
paper, he states -  

Due to the psychological sequelae of abuse, adult survivors are often unable to institute proceedings 
within statutory time limits, and case law demonstrates significant difficulties in obtaining an extension 
of time in which to proceed.  The statutory time limits and the courts’ application of extension 
provisions often operate to deny legal remedies to these plaintiffs.   

I will provide to the house the figures on the average time that it takes for survivors of sex abuse to report the 
abuse.  The paper goes on to state -  

The survivor may not be psychologically ready to confront the abuse due to a lack of time to heal, a 
lack of psychological assistance or lack of social support and resources.  A survivor may also be 
dissuaded from bringing legal action because of intimidation by the perpetrator or because of a 
continuing connection with the perpetrator or the perpetrator’s family.  It is therefore undeniably a 
normal and entirely reasonable response by many adult survivors of abuse to avoid any activity - 
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including legal action - that would require detailed description of the events and confrontation of the 
perpetrator.   

It goes on to state -  

Evidence demonstrates this frequent requirement of time for a survivor to become able to report the 
abuse.  In Queensland, the Project Axis survey found that of 212 adult survivors, 25 took 5-9 years to 
disclose it, 33 took 10-19 years, and 51 took over 20 years.   

That is a significant matter in terms of the way this bill has been drafted.   

It is our view that some of these survivors of child sex abuse will still run out of time in which to bring an action.  
That is why the Greens (WA)’s proposition is to leave that broad discretionary power, which is similar to that 
contained in the Victorian legislation and which would allow a court to consider on much broader grounds an 
application for an extension of time to bring a case.  It is beholden on us as members of Parliament to ensure that 
these particularly vulnerable members of the community are not denied their day in court.  I would be interested 
to hear the parliamentary secretary’s response on this matter, because despite the report of the committee and the 
evidence we heard and discussion we had in the committee, I am not convinced that this bill accommodates 
those child abuse cases. 
The Australian Lawyers Alliance made similar comments on page 5 of its submission, where it referred to a 
paper delivered by Geoff Hancy, a barrister, on the Limitation Bill 2005 at the Australian Lawyers Alliance state 
conference, and quoted him as saying -  

“It is not obvious that these provisions provide protection for a victim of child abuse, who did not 
report the abuse and who may have repressed his or her memories of the abuse.  As a very young child 
the victim might know about the abuse, that it has harmed him or her and the identity of the perpetrator.  
The right to claim damages will go after 3 years.  That there was a legitimate reason why the child did 
not report the abuse or act on it does not appear to be relevant under the proposed legislation.  On one 
view the Bill could be said to provide protection for perpetrators of abuse of children”. 

The Australian Lawyers Alliance goes on to make this recommendation - 

In this regard, we would consider that victims of child abuse require special protection by adopting the 
Victorian model as it relates to accrual of actions of section 5(1) of the Limitation of Actions Act 1958 
(Vic), which is based on a person’s knowledge of the injuries and that those injuries were caused by the 
act or omission of some person rather than the first symptom, clinical sign or other manifestation of 
personal injury as contained in clause 54 of this Bill. 

Those are the broad areas where the Greens have concerns.  Again, we will support the bill, but I will be seeking 
some response to our concerns, particularly during the committee stage and the debate on a certain amendment.  
The issues that we wish to pursue relate to the limitations affecting survivors of child sex abuse under clause 13.  
I believe I covered that in my comments just now.  There is also the need for overall broader judicial discretion.  
The Standing Committee on Legislation report No 1 on the Limitation Bill 2005 and the Limitation Legislation 
and Amendment and Repeal Bill 2005 made some comments on the issue of the limitation period for personal 
injury at page 14.  It was a rather difficult process, because we ended up having to conclude that we were not 
able to come to a conclusion on this matter because it was a matter of policy of the bill.  I think that made for a 
rather frustrating report. 
I also refer to clause 32, which is the clause that deals with a defendant and a close relationship with a person 
under 18 years when a cause of action accrues.  I note that New South Wales and Victoria allow six years from 
the age of 25 years for claims against defendants in a close relationship with a plaintiff.  The Western Australian 
bill proposes claims up to the age of 25 years only.  Again this was commented on in the standing committee’s 
report as a matter of a policy decision.  We would argue that in that case the longer period is appropriate, in a 
similar way to what happens in New South Wales and Victoria.   
Clause 35 deals with defendants in a close relationship with a person with a mental disability.  I will raise the 
question in committee of the loose terminology at clause 35(1), which says that an action or cause of action 
cannot be commenced if three years have elapsed since the relationship ceased.  A number of submitters 
questioned how difficult it would be to assess when a relationship ceased, because in these cases estrangement 
often occurs over a period of time and it would be very hard to pinpoint when a relationship ceased.  Therefore, 
the terminology is problematic.  
I have just a short time to go, so I will leave the rest of my detailed comments until we get into the committee 
stage, because I think I can deal with them in more detail then.  The question for the Greens is whether this bill 
will achieve what is claimed in the second reading speech; that is, a modern regime that is fair and more flexible.  
I think we are 75 per cent convinced that it is the case, but in the areas of diseases of gradual progression and 
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latent diseases, which I have just raised, the bill does not treat all people fairly and equally.  There needs to be 
broader discretion to bring before a court a case for an extension of time.  This bill will not adequately protect all 
survivors of child sex abuse.  They are quite significant issues, even though we accept that the rest of the bill is 
probably an improvement.   
Will it also achieve the objectives that are so sought after by the obstetricians and the Australian Medical 
Association of reducing insurance costs and thereby bringing down the costs for midwives and people who 
choose to practise obstetrics?  I would be most surprised if we were to see a dramatic reduction in insurance 
premiums.  I hope that it will happen, but I guess I have a rather jaundiced view of the insurance industry.  I am 
not aware of cases in which insurance premiums have reduced.  It would be good if the legislation were to 
achieve that outcome, but I think time will tell if it is the case.  Is there any evidence that similar legislation has 
resulted in the reduction of insurance premiums in other states?  For example, what will the government do if the 
legislation does not have the effect of reducing premiums?  Our view of insurance cover for such areas as 
obstetrics is that that sort of liability should be covered by an organisation such as a state government insurance 
commission, but unfortunately we do not have that sort of body any more because insurance has been privatised.  
Philosophically, the Greens (WA) argue that the risk associated with medical procedures, particularly risky 
medical procedures, should be covered by the whole community.  The problem is that private insurance 
companies are about maximising profit.   
My final question is: what is wrong with accepting a broader discretion, which Victoria has done with the 
amendments that have been made to its 1958 act until the 1970s?  Is there any indication that Victoria has 
experienced problems by allowing a broader discretion?  The Greens believe that we should always lean towards 
ensuring that no plaintiff is denied justice.  As much as the majority of this bill is acceptable, some people will 
still be denied access to their day in court because the avenue of appeal for an extension of the limitation period 
is too narrow.   
HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [8.22 pm]:  I will complete the 
remarks I started some time ago.  I thank members for their contribution, particularly those members who 
participated in the Standing Committee on Legislation.  Despite the frustration exhibited by Hon Giz Watson, the 
Standing Committee on Legislation’s report is useful to the house.   
The fundamental issue I will respond to with respect to Hon Giz Watson’s contribution is the substantive policy 
matter.  Hon Giz Watson asked why we do not consider adopting the Victorian model, which has a broader 
general discretion to extend time.  She asked whether it was possible to amend the Western Australian legislation 
to try to build in parts of the Victorian model.  Essentially, the government responds by saying - Hon Giz 
Watson has told the house that she has received similar advice - that it is not possible to amend this legislation to 
incorporate part of the Victorian model because we are talking about two very different animals.  The 
government has adopted this approach because it believes that this model provides greater certainty to potential 
respondents and plaintiffs.  It allows Parliament to set the policy about where the lines should be drawn with 
each of the limitations.  It allows Parliament to set the policy for the judiciary to apply, rather than leave open-
ended, the capacity for each new case effectively to decide the boundaries that are reasonable and those that are 
not.  They are two very different animals.  It is not possible to incorporate components of the Victorian model 
into our model because they are fundamentally different.  The government chose to take that path because it 
wants to provide certainty to those who will be affected.  The general philosophical difference between the 
position of Hon Giz Watson and that of the government flows on to a number of other issues that were also 
raised by Hon Giz Watson.  For example, I refer to the issue of latent diseases.  Clause 54 provides the 
opportunity to accommodate the type of circumstances raised by the member.  With respect to the questions 
about survivors of child abuse, for example, the limitations apply to civil proceedings, not criminal proceedings.  
There is no limitation period for criminal proceedings.  I will adopt the approach taken by Hon Giz Watson and 
advise that I will discuss these issues further during the committee proceedings.  I thank members of the house 
for their contribution.  I commend the bills to the house.  
Questions put and passed.   
Bills read a second time.  
 


